of a hazard be reasonable.    After detailing  the facts and circumstances
concerning the manner in which Mr.  Cooley was required and directed to
light the dryer in question, MSHA concludes  that Mr.   Cooley's  refusal
to perform this task was based on his reasonable and good faith'
belief that it was unsafe.

In response to respondent's assertion that  even though Mr,   Cooley
may have refused to light the dryer pilot  for safety reasons,  he would
have been fired anyway because of his past disciplinary record and his
abusive language to his supervisor Dave Chalmers,  MSHA states  that  the
respondent must establish this affirmative defense.     In this  regard,  MSHA
argues that the respondent has the burden of proving first,   that John Cooley's
use of profanity in his work refusal is not protected activity under
the Act,  and second,   that had John Cooley never refused to light  the
dryer pilot with a hand held flame,  Ottawa Silica would still have fired
him for his use of profanity alone.    Pasula v.   Consolidated Coal Co.
2 FMSHRC 2786,  2800  (1980)  rev'd on other grounds sub nom.   Consolidated
Coal Co.  v.  Marshall,   663 F.2d 1211   (4th Cir.   1981).  MSHA maintains  that  the
respondent has failed to carry its burden on either of these points,

MSHA maintains that Mr.   Cooley's profanity in communicating his
refusal to work is protected activity under the Act.     In support of
this conclusion MSHA argues that Mr.  Cooley is a poorly educated and
unskilled miner and that he became upset after repeatedly being ordered
to perform an unsafe act.     Taken in this  context,  MSHA asserts  that
in as much as the profane language was used to  communicate the refusal
to work,  it is part of the protected refusal to work itself.     Further,
MSHA maintains that  the respondent has not met its burden of proving
that it would have terminated Mr.   Cooley for using abusive language
alone,  and points to the fact that the respondent could not Identify any
prior incident where it  terminated an employee for using profanity.
MSHA also argues that Mr.   Cooley and Mr.   Smock both testified that  the
profanity was directed at the unsafe act rather than at foreman Chalmers
personally.    As for Mr.   Chalmers, MSHA makes reference to the record
which reflects that Mr.   Chalmers lacked sensitivity to safety hazards,
that he performed several dangerous acts on the job,   and that he was
discharged by the respondent for reporting to work twice while intoxicated.

Findings and Conclusions

As indicated earlier,  the critical issue in this case is whether
Mr.   Cooley's refusal to perform a job task which he believed to be unsafe,
and which led to his 'discharge,, was protected activity Bunder the Act.
Mr,  Cooley claims he was ordered off the mine property by his supervisor
after he refused, to assist in the lighting of the No.   6 Dryer with a
buring piece of paper and that he was subsequently discharged because
of this incident.    On the other hand, .respondent maintains .that Mr.   Cooley
was discharged because he failed to carry out a work assignment and used
"foul and abusive" language when speaking with his supervisor about  the
incident.    According to  the testimony of Mr.  Bentgen,   the man who discharged
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based on his 1980 observations   (Tr.   246-247).
